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Grand River Solutions, Inc.

About Us

Grand River Solutions provides Title IX, equity, and Clery Act consulting
services. Together, our experts have decades of direct, on-campus
experience at both small and large, public and private institutions. This
practical expertise derived from years of hands-on experience enables our
team to offer customized solutions unique to your educational institution’s
needs. Grand River has a suite of creative, cost-effective and compliant

solutions to help schools meet their needs in innovative ways.

“ GRAND RIVER



Agenda

Regulatory Overview Formal Resolution o

[ .
.o. .0. .o
®op % %"
The Investigator, : g %o, : '.'
Coordinator, Hearing Officer Hearings ©0000cen.
& Appeals Officer . ...o:'."-f,.
’ . .....Q......::i '..f
0¥ S
Someone Made A Complaint e ¢ ¢ i 1
© o 9
SN -
o e 4
The Procedural Requirements : ®
of an Informal/Alternative

Resolution




Regulations >
What is Covepéa?




The May 2020 Title IX Regulations Cover A
Narrow Scope of Title
ol

Q Conduct

Constituting Sexual

o Sex Discrimination COCD Harassment as

o Gender DISCFImIﬁ\ Defined in

§ 106.30

o Athletics opp nities

O Retaliati@

&
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What (Mis)Conduct is Covered by the
New Regulations?

e Sexual Harassment \/
o Hostile Environment O

 Quid Pro Quo (by an em (?

e Sexual Assault N\

* Dating Violence Q‘

e Domestic Violeﬁ@

+ Stalkin e
g CQQ\
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BUT WAIT, THERE’S MORE!

l. Definition:
Does this meet the definition?
If yes, continue. If no, not IX
2. Location:
On campus, within the United States;
In building owned/controlled by a recoghized student org., in the U.S,;
Part of a program or activity, andwithin the United States.
If yes to one of the abowg) tonhtinue. If no, not IX
3. The institution has substantial control over the respondent
If yes, continue. Ifine, not IX
4. Complainant is accessSing or attempting to access a university program
or activity, in the U.S.
If yes, use New Title IX Process



Title IX Application May

Regulatlons

Hostile
Environment
Sexual
Harassment
Quid Pro Quo
Sexual Assault

Dating/Domestic
Violence
Stalking

On campus,
building

owned/controlled. |

or

program/activity

and
In the Uniter

State:

A

Complainant s a
member of the
community, or
attempting to
access
program/activity
and

Control over
Respondent

\SL

%3020

Required
Response:

Section 106.45
Procedures
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Definition of Sexual Harassment ¢

Sexual harassment means conduct on the basis of sex that satisfies $more of the
following: 6

(1) An employee of the recipient conditioning the provision of an aid, benefit, or service of
the recipient on an individual’s participation in unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe, pervasive,
and objectively offensive that it effectively denies a person equal access to the recipient’s
education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence” as defined in
34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34 U.S.C. 12291(a)(8), or
“stalking” as defined in 34 U.S.C. 12291(a)(30).




Definition of Sexual Harassme@t
Quid Pro Quo D

An employee of the recipient conditioninWision

of an aid, benefit, or service of the recipi nan
individual’s participation in unwelcom al conduct;

Meaning: You do this for me, I'll d @for you. Quid Pro
Quo ®

Not covered here: A st leader tells another student,
“If you won't go out e, I'll make sure you never get

into the glee clul(‘?

i, soLUTIONS



Definition of Sexual Harassmepgt
Hostile Environment D
O

Unwelcome conduct determined by aq nable
person to be so severe, pervasive, jectively
offensive that it effectively deni erson equal
access to the recipient's e %/@ program or activity

Comments, emails, po actlons gestures, physical
contact, images, a% that might create a hostile

environment $
g
X
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What is Severe and Pervasive?,

o

> V) K ~ e A B =, - 1 B
A 5\7“‘* _ GRAND RIVER



Objectively Offensive $‘b

Sexual harassment has an objective, andsf@sjective, element

OBJECTIVELY, a reasonable perso @fmilar position would
agree that ik'?\ ensive

OBJECTIVELY, a reason \éerson in a similar position would
agree t@i IS severe and pervasive

Q

SUBJECTIVE@?he complainant found it to be unwelcome

@ " GRAND RIVER
SOLUTIONS



Effectively Denies Equal Access to a
Program or Activity O$
N\

* |t was harder to feel really @a%rtable there

| found it really annoyingC,
« Their mere presence t me too much to

study N\

* | no longer felt sﬁe\enough to go to class
Ke
<l
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Sexual Assault Definitions $c~>
O

20 U.S.C. 1092(f)(6)(A)(v) — Federal De@ﬁt\ions

* Sex Offenses Forcible and Non-F@\b’le

* Forcible: S
* Rape, Sodomy, Sex@&ault with an Object, Non-

Consensual Fon(@g

: Non-ForcibIe:@st, Statutory Rape

g
X
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Domestic Violence, On the Basiggf Sex
O

Includes felony or misdemeanor crimes of v@e ce committed by a
current or former spouse or intimate p of the victim, by a
person with whom the victim shares d in common, by a person
who is cohabitating with or has @bl ated with the victim as a
spouse or intimate partner, b rson similarly situated to a spouse

of the victim under the dor%\tQIé or family violence laws of the
jurisdiction receiving gr onies, or by any other person against an

adult or youth victim@ is protected from that person.

&
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Dating Violence

&
Violence committed by a person (A) wh Qhas been in a social
relationship of a romantic or intimatﬁrﬁ with the victim; and(B)
where the existence of such a relatti ip shall be determined based
on a consideration of the follo actors:(i) The length of the
relationship. (ii) The type o% ionship (iii) The frequency of
interaction between the-persons involved in the relationship.

Q
g
X
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Stalking, On the Basis of Sex

ar for his or her safety or

“ GRAND RIVER



$%
The Investigator, O . o
Coordinator, Hearing RRY
Officer, Appeals Officer

GRAND RIVER soOLUTIONS



All Who Carry Out a Role
é%
QX

Must be trained in accorda’ic 'with the requirements
in the regulations

Must conduct ta2 investigation in an impartial manner,
avoiding bics/pre-judgment, and conflicts of interest

&
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Avoiding Prejudgment $%
O

Practical application of these concepts in investigations...

Do not rely on cultural “rape myths”

7\ \/

Do not rely on cultural stereotypes about how men or w~"..on purportedly behave

A
Do not rely on gender-specific research date. ar theories

\S

Recognize that anyone, regardles- of : ex, gender, gender identity or sexual orientation, can be a
victim or perpetrator of sexual a-sc''!c or other violence

A\

Avoid any perception of cias in favor of or against complainants or respondents generally

v/

-

"% GRAND RIVER
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Past perscnal or

profcssiunal experience

I m pa rtla I |ty . Common sense approach

to evaluating whether a

dan d B 1aS particular person is biased

No generalizations



Impartiality ﬁfg

Avoiding Prejudgment, Bias, and Co@ s of
Interest ’\\
O
O\/
Bottom line: S

. Follow facts of eve@ ividual case

. Investigate in a @ﬂstent manner

. Must allow enges for conflict of interest

g
X
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N

Someone I\/Ia%gc.;&)Complaint! ool
W o
informatiorgComes In, What Do You Do? ~ *°+* ' §
SX -
P $
X
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Mandatory Response to Ea port

—
<O

: 2 * All reports, or those within scope
of the Regs?

* What about responsible
employees?

" GRAND RIVER
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Title IX Coordinator Must Discussg%

Can have support without fiiirng tormal complaint

Options for resolution and how to file




Mandatory Response Under VAWA

Not the Same

** The importance of preserving evidence

*» Right to notify law enforcement or
decline

** Information about existing counseling,
health, mental health, victim advocacy,
legal assistance, visa and immigration
assistance, student financial aid, and
other services available for victinms

+** Options for, available assistance in, and
how to request changes té-a¢ademic,
living, transportatiom;and working
situations or protéctive measures.

+* An explanation of the procedures for
disciplinary action

*» Thesstandard of evidence that will be
used

**% Possible sanctions and protective
measures

** Procedures will be implemented by
college or university officials who have
received training

¢ Right to an advisor of their choice

+** Simultaneous notification in writing of
the outcome and any appeals



Not Punitive

e No default
e Case by case O\,
to

e Document the COﬂﬂECtiCQ\

oreserving equal accQ{(/
e Document reaso<>f8?any

requested es not
impleme@&\

GRAND RIVER



Emergency Removal of StudentS

o High threshold

o Not a determination of
responsibility

o Whether or not grievan
underway

® Opportunia}&
O

ce R
\§</
o Individualized Q\
o Immediate thr%@hysical)

hallenge

\
<O
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Options on How to Proceed
oS

e s
R

Title IX Process
Investigation/Hearing

requirements of 106.45

* Investigation

Not Title IX Proczss :
* Hearing?

"Z GRAND RIVER



What do we do
about misconduct

that does not fall

within this narrow

scope, Jody? O
V$
C?Q\
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$%

Apply other applicable

institutional Cy Or
proce@& es.

#

&
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&

Sup&e?tive Measures
G

AAAAAAAAAAAAAA



Interim Support

forever

Interim, not

=

' des “before
nvestigation”

J

Equal access

J

“ GRAND RIVER
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Interim Support for a Complgmant
O

rTo restore or preserve EQUAL access ] \S&
(Confidential to extent possible %9\’

(Upon filing of report (notice) gQ‘
'No fee & N

(Non-disciplinary/ngtnﬁive N

(IndividualizedQ




Interim Support for a Respo%q,ent

O
After complaint is filed \S&\
~ \%
> NQp-disciplinary
|  HOWMAYI on-punitive
HELP YOU? |
o > Individualized

-
—

?\
K
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Emergency Removal of Studept

o High threshold

o Not a determination of O\,

responsibility

o Whether or not grie S
underway %/Q;

0 Ind|V|duaI|zed

o Immediate t (phy5|cal)
e Opportunl haIIenge

GRAND RIVER



$%
The Procedural Reg@irements . s
of an Informalg\téernative )
Resolution <

e°*
.,'.. (3
b L ]

GRAND RIVER soOLUTIONS



Notice Requirements

 The specific allegation and the specific conduct presumad npt responsible, unless and until, at the

: co ion of the formal investigation and
that is alleged to have occurred. : ) L
a cation processes, there is a determination
e The requirements of the informal resolution sponsibility.

An explanation that each party may be

accompanied by an Advisor (add any others who
may accompany, such as support person) of their

* Any consequences resulting from part%\ng in choice, who may be a parent, friend, or attorney.

the informal resolution process The date and time of the initial meeting with the

records that will be maintaine Id be Title IX Coordinator, with a minimum of (how
shared. )
many days) notice

process including the circumstances under whic
it precludes the parties from resuming a for
complaint arising from the same allegations

A statement indicatin decision to accept

a complaint does n e that the conduct at
issue has occurred; a hat the Respondent is



=|  Request in writing %

"ﬂh\« Title IX Co &Q)r may determine not

appropridte

\%

Informal %ao | | .

RESOI uti on @Q\ ny time before conclusion of hearing
N\

X
M Voluntary

—~ Completes the process - cannot have a do-

K‘) over




&
WHATTODO IF: <"

* Complainant has Suppertive
Measures, wants np\%@#ng more?

* Complainant wants resolution, but
not Informal lution

Q
?\
X
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/
So Do We Have to

Investigaie Now?




\/ O ‘.‘::.'::.‘-...'z

Formal Resolftion
Q\ o®® ..:::'.:3':':.-..: N

Q@ . ‘ ... ..o .'0.:30..

The Investigation R
S B
&

GRAND RIVER soOLUTIONS



Formal Complaint Required




Complaint filed, SIGNED,
requests investigat'on

I\/Iandatory Coordina:or SIGNS, starts
Investigation

investization

¢ 'f Coordinator signs,
$ institution is not the
C?Q\?\ Complainant




. Does it meet the egk(?ents? If
not, can you Q{S@ S?

. Can you de{}/{be to accept a

But Do You Formal%@mlaint?

START.the. . Possjfte pre-investigation to
Investigation? j iIfy respondent

o investigation without formal '

$O notice
/

> 4



Overview of Formal
Resolution Process



Overview of Investigation $c.)
O

* Notice

 Trained investigator collects m@m tlon

- Investigator shares eV|den “directly related” t
allegations with partle

- Parties have 10 days pond

- Investigator cre mary of “relevant”

evidence and s Wlth parties
. Parties hav ays to respond

GRAND RIVER



Dismissing Complaints

N\
MANDATORY O DISCRETIONARY

e Not sexual harassment @Q‘Complamant withdraws complaint

e Did not occur in program or ® e Respondent no longer
activity enrolled/employed

e Not against person ?Li e School unable to collect sufficient info



Notice Requirements $g
Notice of the allegations, including sufficient details knowgﬁi@me and with

sufficient time to prepare a response before any initial $‘ iew. Sufficient details
include:

* the identities of the parties involved in the in known,
« the conduct allegedly constituting sexual ent under § 106.30,
* and the date and location of the alleged.incident, if known.
The written notice must include a state at the respondent is presumed not

responsible for the alleged conduct %&0 a determination regarding
responsibility is made at the conc the grievance process.

The written notice must inform t rtles that they may have an advisor of their
choice, who may be, but is quired to be, an attorney, under paragraph
(b)(5)(iv) of this section, inspect and review evidence under paragraph

(b)(5)(vi) of this sectio

The written notic u t inform the parties of any provision in the recipient’s code
of conduct tha its knowingly making false statements or knowingly
submitting fals ormatlon during the grievance process



N

O\’
E CFOpportunity to
2 Present Evidence

' GRAND RIVER
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S
o

\
Writtgo\ﬁotification of
Megt@jags and Sufficient

&7 Time to Prepare
<O
X

' GRAND RIVER
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Q,

. Parties must have e
opportunity to ir@ and review

evidence obtai as part of the
investigatio t is directly related
: to the al ons raised in a formal
EVIdenCE comp i@

- @ays to provide a written
e

Q sponse
$

Review




“Directly Relai;gﬁ) and
“Relevant Egﬂ?ldence

#

&
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Can You Have a Genﬁaﬂ’Rule
About Evidence\h)i\ itle IX

Investigg&ons?
>3
Q
N

g
X
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Regulations do not define “Directl lated” Evidence

Preamble states it should be i@ reted using its plain
and ordinary meaning.

Directly - Term is broader than: Q
- “all relevant evid@\" as otherwise used in Title IX

Related regulations, and
. - “any inforpfation that will be used during informal
EVIdence and fc_)r ﬁﬁ:iplinary meetings and hearings” as

use(@\ ry Act
IncI@s vidence upon which the school does not
|

' to rely in reaching a determination regarding
onsibility and inculpatory or exculpatory evidence
Cﬁ hether obtained from a party or other source



Logical connection between the evidence
and facts at issue

Assists in coming to the conclusion - it is
“of consequence”

Tends to make a fact more or less
probable than it would be without that
evidence

GRAND RIVER



é’v
. Rape Shi
Evidence Protections
That Will S

Not Be \&?@ile ed
Considered 0®|nformgation

' GRAND RIVER

it W, SOLUTIONS



Summary of

Relevant
Evidence
Report

After reviewing and considering the comments

on the evidence, the investi r will generate a
report that summarizes th vant evidence.

That report will bm}d with the parties and
advisor and they\/' ave 10 days to comment
New Ew e’

N

$ dding to Report?

?\
X






O
Purpose of the Hearing  © o

O matter?
N\
QN




The Essential Elements of A@aearings

Clear Procedures \S\\O
Due/Fair Process %O\/

Fair, Equitable, and Neuta#’(g‘
Consistency @

Trauma Im‘orme$~$<>
Well Trained@gr\sonnel



Procedural Requirements for Hearmgs

| N,

Must be live, but can be conducted remotely

_ ! ’
No Compelling participation «

’

_standard must be the same for student and emple atters

‘Standard of proof used may be preponderance oce or clear and convincing;

' Cross examination must be permitted and muysy be {onducted by advisor of choice or

|
..... l‘l .l

\S

Decision maker determines relevanc N estions and evidence offered

Exclu5|on of Evidence if no c mlnatlon

ertten decision mus&%s ed that includes finding and sanction




You Need to Determine:

The Process

* Pre-hearing process, submission of evidenceNopening statements, other
statements, closing statements, findings.. fnpact statements, etc.

The Players

® The roles of all participants X

The Evidence

® Relevancy, exclusions,'@i of submission, how to submit, and WHO
DECIDES? ~

The Outcome

e Deliberation’s:? otice; manner and method communicated.



Other Considerations
A Panel?

> Number of panelists?

» Can you have a panel of
one?

> Must finding be unanimous?

> Internal, external, arsome
combination?



The Players
Advisor/Support Folks

»Roles

» Participations
»Communicating their rol&
»Enforcing their role




Other Decisions

> Will you include Opening, Closing, or impact
Statements? NOT required, but you need to decide.

» How will questioning take place?

» How will questions be submitted?

> Will there be any restrictighsion questions that can be
asked, such as due to_réltevancy, already asked and
answered, unduly harassing?

> If done remotely,yew will the technology be set up?

> It in person, room set-up and who is in the room?



Cross Examination O$%

Who does It? »\\
\/\3

. Must be conducted b advisor

. |f party does not a r or does not

oarticipate, advi@can appear and cross

. It party does@ have an advisor, institution
must pro@é one

GRAND RIVER



Cross Examination $%
Permissible Questions \S\\O

)¢
. Questions must be relevant Q)

. Not relevant Q/Q\
. Duplicative questi \Q
. Questions that C&gw\pt to elicit information about
: Complainaqk prior sexual history
. Privile@??nformation

0 * GRAND RIVER



% A recipient may adopt rulgsof order or
decorum to forbid badge€rthg a witness,

and may fairly de Detition of the

same ques’uong rrelevant

% a postsecon stitution recipient may

Decorum adopt re e rules of order and
at the dec:o’és govern the conduct of live

Hearlng QXB “retain flexibility to adopt rules of
C

orum that prohibit any party advisor
or decision-maker from questioning
witnesses in an abusive, intimidating, or
disrespectful manner.’

GRAND RIVER




C

Examination

In

N/ Exclusion I| statements

'OSS

pact of Not &

A

ppearing Q
$0 What if a party or witness
?\

appears, but does not

@2 answer all questions




- Q2
What Determinations? «\o
oV\B
Factual Determinati%ggeJ

N
Analyze whethé@t\he conduct that happened
constitutes@olation of the school’s policies

g
X
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Understanding Relevance & Undgrstanding
Special Categories of Egﬁénce




“'WHILE DOING THE RES %&’P IN MIND THERE
. ARE ONLS TWO KIN, 7S... THUSE THATSOPPORT
Types of Evidence MY OSITION.. pRUVEBNCLUSIVE .

.
Online information

. J

rGut instinct A
\ B\

'Direct vs. circumstantial ®

.

-
Hearsay

.
-
Relevance Q\
: =
-

Common sense

. J




Evidentiary Issues

. Character evidence CJO\/

- Impact statements N s

. Credibility Q@Q\ "‘I’)’fj‘rfj N

. Medical information <\ =

. Past conduct ofﬁ}inant respondent

. Past sexual activiiwbetween complainant and
respondentg:?\

. Dating or domestic violence — past history

“ GRAND RIVER



Logical connection between the evidence
and facts at issue

Assists in coming to the conclusion - it is
“of consequence”

Tends to make a fact more or less
probable than it would be without that
evidence

GRAND RIVER



Relevance Is Not . . . $CJ
O
Strength of the evidence \S\\ /7
Believability of the evidengey\ —
Based on type of evid%Qg@
circumstantial, direQ\ &

N\

Based on compli Sted rules of court
&

GRAND RIVER



Is This Relevant?

Transcript

Letter from aunt that the complainant or respoun Jent
has always been nice kid

Polygraph exam

T A

Photos of respondent rrak ng crude gestures

Photos of complainent drinking alcohol at a party




S
- N\
=P
- Q@Q\ What is
SAD DOG “Character”
W evidence?

POL. DEP: 230573




Weighing Evidence & Making A
DeterminationOgcJ

RRRRRRRRRR



Affinity Bias




Objective

Eacts Confirmi

N
0@




Other Forms of Bias $%
O

Adultification Bias \/\3«
| The Halo Effect / Horns Effect CJO
| Beauty Bias QQ/Q\

| Height = Leadership, Stre@

| Stereotype threat $0

Inattentional B1 iExaminer’s Bias

“ GRAND RIVER



Credible, or Reliable?

"2 GRAND RIVER

{ith, SOLUTIONS



Credibility Versus Reliability $g

e Reliable evidence:

* | can trust the consistency of the person’s acceKn/ of their truth.
* [t is probably true and | can rely on it. O

Credibility:

* | trust their account based o 26 tone and reliability.
* They are honest and beliean?

* It might not be true, b worthy of belief.

* [t is convincingly tr.

* The witness is %&e‘and speaking their real truth.

O

% GRAND RIVER

iitvn, SOLUTIONS



Being Convinced $g
It Is True, or Biased Conclusion2Q)

AN
>
A credible witifess may give
unreliagb{@ testimony
$0

g
X
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| Just KNOW They Are Not TeI@g the Truth

&
. Bias O\/
. Canyou really spot a |i o HOW TO
. Understanding cl %at are SF&;A
culturally differ@ rom your own .

X

RRRRRRRRRRRR



Required Content of Report



Final Report

The allegations N i
Description of all procedural \S& f-'
steps %Q\’ 7%

Findings of fact Q7

Conclusion of applicﬁof facts | £33
. : \/

to the policy @ Z Y

Rationale for eaCh allegation e
Sanctions a emedies

ProcedU@%r appeal

(1)
¥

GRAND RIVER



Applying Preponderance of the
Evidence
S
\%

More likely than not
Does not mean 100% true or @Qrate

A finding = There was s nt reliable,
credible evidence to ort a factual
finding, by a prep@ rance of the

evidence

"Z GRAND RIVER



Policy Analysis

- Break down the policy into

elements -

- Organize the facts by the gg\
element to which the@éﬁ
- Apply standard@ of




Elements of this definition of sexuglfarassment

1)
2)
3)
4)

5)

Unwelcome conduct

Severe

Pervasive

&
O
>
o>
&

Objectively offensiv Q\
Effective denial @al access to school’s education program or

activit ?*
Y QQ\

“ GRAND RIVER
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Is there evidence that Complainant was incapacitated, and that Respondent knew that, or that we believe
Respondent should have known that? If yes, answer the following questions:

* Does the evidence support that Complainant consumed alcohol/drugs rio r during the incident
under investigation? If yes, continue.

« Does the evidence support that Complainant showed any of t mg signs of_incapacitation (not
exclusive) 6
* Slurring words, stumbling, passing out, blackmg ou N@;ed response time, falling, etc. If yes,
continue..
«  What facts suggest impaired capacity to consen of symptoms alone not sufficient
e Discussion: Blackouts — whether a blackout; e, is evidence of lack of capacity to consent

* Does the evidence show that the Resp 8%; knew--as a fact—that the Complainant was experiencing
this incapacity?
* If yes, you may find a po||cy \'IOH If not, ask the next question.

*  Would a reasonable perso e position of the Respondent, have known of the Complainant’s
incapacity? If so, you s% e done with your analysis and may find the Respondent in violation of
policy. If not, move e third question.

“ GRAND RIVER



Communicate Findings

S
&
With sanctioasg(if any).
One com?ﬁfmication to

pa<r> jes, not two
0@$

RRRRRRRRRR



(A) Procedural irregularity th%affected the
outcome of the matter; ﬁ

(B) New evidence tha @ ot reasonably
available at the tim determination
regarding responsibility or dismissal was

Ap PEa |s: made, that @ ffect the outcome of the

Mandatory matter, E@ I
(C) '@ le IX Coordinator, investigator(s),
Grounds or. ion-maker(s) had a conflict of interest
r Bias for or against complainants or
spondents generally or the individual
complainant or respondent that affected the
outcome of the matter. /

> 4




Appealing
sanctions?

Yo

\
Oth:;i(&l
apég :

r discretion

nds for



Questions?

Email Us Follow Us

Jody@grandriversolutions.com 2 @GrandRiverSols
info@grandriversolutions.com I3 [ Grand River Solutions

"% GRAND RIVER

i, SOLUTIONS




©Grand River Solutions, Inc., 2020. Copyrighted
material. Express permission to post training
materials for those who attended a training
provided by Grand River Solutions is granted to
comply with 34 C.F.R. 8 106.45(b)(10)(i)(D). These
training materials are intended for use by
licensees only. Use of this material for any other
reason without permission is prohibited.






